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MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

Although the ‘guﬂt and penalty proceedings in a capital case are bifurcated, a single
Jury usually hears both. The voir dire of a capital jury will therefore cover issues pertaining
not only to the determination of guilt or innocence, but éléé to the ability of jurors to impose
death as a punishment. This process of questioning on the death penalty is termed “death-
qualifying” the jury, and enables the prosecution to excuse for cause any juror who states that
he or she cannot impose the death penalty under any circumstances. Thié discharge is
allowed even if the juror is otherwise qualified to decide the defendant’s guilt or innocence.

Penal Code section 190.4, subdivision (c), however, gives the Court discrétion to
empanel separate juries for the guilt and penalty phases for good cause. Abundant good
cause exists in this case.. Spéciﬁcally, it results from a combination of factors unique to this
case: the enormous amount of pretrial publicity adverse to Mr. Peterson combined with the
unusually high number of people who have prejudged him guilty combined with the fact that,
as discussed below, the process of death qualification creates a jury that leans in favor of the
prosecution and conviction. In essence, this aggregate of all three factors makes it extremely
unlikely that Mr. Peterson will be able to obtain a guilt phase jury which is not conviction-
prone. |

Conversely, however, the simple protective measure of empanelling two juries= or,
alternatively, selecting sufficient death-qualified alternate jurors to replace non-death-
qualified jurors if it becomes necessary tomove on to the penalty phase — would greatly help
to reduce the likelithood of a conviction-prone jury. Given that the inconvenience to the State
would be minimal, and given the important interest at stake, the granting of this request
would certainly be a reasonable exercise of the Court’s discretion.

By way of this motion, Mr. Peterson also makes a constitutional challenge to the death

qualification process, separate from but related to his section 190.4, subdivision (c) request.
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As alluded to above, numerous studies over the past 20 years have established that death
qualification unfairly skews the jury’s fact-finding function, posing “a substantial threat to
the ability of a capital defendant to receive a fair trial on the issue of his guilt or innoc;hce.”
(Lockhart v. McCree (1986) 476 U.S. 162, 185 (“Lockhart”) (dis.opn. Marshall, J.) These
studies support the common sense recognition that the built-in consequence of eliminating
jurors unwaveringly opposed to the death penalty is a guilt phase jury which tilts in the
direction of the prosecution. Thisresultis conétitutionaﬁy iiﬁpermissible, and fundamentally
unfair. | |

Both the United States and California Supreme Courts, however, have found death
qualification of the guilt phase jury not unconstitutional. (See, e.g., Lockhart v. McCree,
supra, 476 U.S. 162; People v. Steele (2002) 27 Cal.4th 1230,1243; see also Hovey v.
Superior Court{1980) 28 Cél.Bd 1) Lockhart, though, was decided 18 years ago. During
the past decade, our society has become painfully aware of what Justice Marshall observed
more than 30 years ago in another dissenting opinion: the execution of the innocent is an

inherent part of the American capital punishment system.. (See Furman v. Georgia

11 (1972) 408 U.S. 238, 366-369 (conc. opn. of Marshall, J.), emphasis added; see alsdid., at

p. 290 (conc. opn. of Brennan, J.) We now have empirical data which chronicles that
frightening failure of our judicial system fo accurately determine the guilt or innocence of
individuals whose lives hinge on that determination. Stated simply, our process sometimes
sentences the innocent to death. |

This awareness should become the new lens through which the judicial system
reexamines the constitutional Validity.of various aspects of our capital justice system.’ The
process of death-qualifying guilt phase jurors should be at the top of that list, and it will fall
under such renewed analysis. This is not just because (as studies continue to show) it |

contributes to flaws in the fact-finding process which in turn renders constitutionally invalid

'Little more than a year ago, in Atkins v. Virginia (2002) 536 U.S. 304, for example,
the Supreme Court reversed a decision it had rendered just 13 years earlier and held, based
upon ensuing developments, that the execution of the mentally retarded violated the federal
constitution. ,
3
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any resulting conviction, but also because it is one aspect of the larger problem that is so easy |.

to fix.

L
PENAL CODE SECTION 190.4, SUBDIVISION (C) GIVES THIS
COURT DISCRETION TO EMPANEL SEPARATE GUILT AND
PENALTY PHASE JURIES. GOOD CAUSE EXISTS HERE TO DO
SO,

Section 190.4, subdivision (c)¥ gives the trial court in a capital case discretion to
empanel, for good cause, a second jury for the penalty phase of trial. (See Peop]e 12
Carpenter (1997) 15 Cal.4th 312, 351 [request for separate jury gran‘ced].) A motion
requesting the court to exercise its discretion under the sta’rufe may be brought, as here,
before the guilt phase begins. (People v. Rowland (1992) 4 Cal.4th 238, 268.)

There is no authority affirmatively defining what constitutes “good cause” under
this provision, nor how it may be shown. (See, e.g., People v. Malone (1988) 47 Cal3d
1,27 -28, People v. Hart (1999) 20 Cal.4th 546, 640 -641 [notion of good cause under
subdivision (c) is “elusive”].) Nevertheless, empanelling separate guilt and penalty juries
in this case would necessarily be a reasonable exer‘cisevof the court’s discretion, for
several reasons.¥

First, as was recognized in the change of venue proceedings, the publicity in fifis
case has been uﬁprecedented, not only in its amount and Widespréad nature, but also in its

negativity as to Mr. Peterson. (See, e.g., Motion for Change of Venue and supporting

*Undesignated statutory references are to the Penal Code.

*Unlike the situation in most of the cases discussing section 190.4, subdivision (c), the
need for a second panel here is to help ensure a fair and impartial jury during the guiltphase
of trial. The express language of the statute is susceptible to that reading, particularly inlight
of the broad overall discretion given the trial court in the jury voir dire arena.
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exhibits and declarations, filed December 13, 2003.) Moreover, the number of potential
jurors who have prejudged Mr. Peterson and found him guilty based solely upon the press
is again huge. For example, data submitted previously to the Court showed that in {
December 2003, 39% of people interviewed in Stanislaus County believed Mr. Peterson
guilty of the crimes charged (see Motion for Change of Venue, Exhibit E, 9 6 (a)). Itis

not unreasonable fo expect that the adverse prejudgment rate in San Mateo County will be

relatively high as well.

The above two factors unique to this case will then interact with an element
common to all death penalty cases — the above-mentioned death qualification of the jurors

who will hear penalty phase proceedings should they prove necessary. As noted, “death

“qualification” is “the removal for cause, prior to the guilt phase of a bifurcated capital

trial, of prospective jurors whose opposition to the death penalty is so strong that it would -
prevent or sub'stanti‘aﬂy impair the performance of their duties as jurors at the sentencing
phase of the trial.”™ (Lockhart V. McCree, supra, 476 U.S. at p. 165.) |

In section IL.B. below, we explain that empirical studies uniformly indicate a -
death-qualified jury is more prone to convict a capital defendant than is a non-death"
qualified jury. We then argue that because of recent revelations concerning the
madequacies of our capital justice system — that is, basically, that innocent people are
being convicted and quite probably executed — the oonstitutioﬁal validity of death-

qualifying the guilt phase jury needs to be reexamined. As Illinois Governor George H.

Ryan observed last year, “Our capital system is haunted by the demon of error. .. .” (See
discussion, infra, at pp. 11 et seq.)

For purposes of this specific request for separate juries under section 190.4,

*Such jurors are sometimes called “Witherspoon excludables” (or “WE’s”), referring
to the Court’s earlier decision in Witherspoon v. Ilinois (1968) 391 U.S. 510. In that case
the Court held that the state could constitutionally exclude from jury service only those
individuals who “made unmistakably clear . . . that they would automatically vote against the
imposition of capital punishment,” or would not be able to assess the capital defendant’s guilt
or innocence impartially. (Zd., at pp. 522-523, fn. 21.)

5
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subdivision (c), however, this Court need not reach the constitutional issue. Here, the
death-qualification process (and its impact on the guilt phase jury) is one of several
factors which combine to form a compelling reason to grant separate juries as an exercise
of discretion under the statute. The vast adverse publicity, the abnormally high
prejudging of guilt, and the strong statistical showings that a death-qualified jury. tilts in
favor of the prosecution will together have a severe impact on the nature of the jury
ultimately selected to decide Mr. Peterson’s guilt or innocence.

Stated differently — this confluence of circumstances makes it more likely than not
that Mr. Peterson’s guilt or innocence will be judged by a jury that is inclined to favor the
prosecution.

Eliminating the factor most easily controlled ~ the death qualification voir dire —
would help even the playing field. 'This can be readily accomplished by either

empanelling two separate juries at the outset, by selecting a penalty jury later should there

be a conviction, or — perhaps most efficiently — by selecting a number of death-qualified -

alternates who will listen to the evidence during the guilt phase and substitute in for the
“Witherspoon excludables” should a penalty trial prove necessary. | o

‘We repeat that we are not making a constitutional argument in this section of the
motion. Instead, we maintain that, given all the above, it is well within the Court’s
discretion to grant this motion under section 190.4, subdivision (c). Although the statute
does evidence a legislative presumption in favor of a single jury in death cases, we
contend that in this case, any such presumption is rebutted by the overwhelming -
likelihood that separate juries will help ensure a fair trial. Similarly, any minor economic
detriment to the State pales by comparison.
111
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1 | 1I.

2 | “DEATH-QUALIFYING” THE GUILT PHASE JURY

3 VIOLATES THE DEFENDANT’S FEDERAL AND

4 STATE CONSTITUTIONAL RIGHT TO AN

5 IMPARTIAL AND REPRESENTATIVE JURY.

) ‘

7 A. The Prior Decisions. ‘

8 Both the United States and California Constitutions guarantee a criminal défendanf

9 || the right to be tried by an impartial jury selected from a representative cross section of the
10 || community. (U.S. Const., 6® & 14" Amends.; Cal. Const.,fart. I, § 16; see also, e.g.,
11| Taylor v. Louisiana (1975) 419 U.S. 522, 530; Turner v. Louisiana (1965) 379 U.S. 466,
12 || 472; People v. Wheeler (1978) 22 Cal.3d 258, 265-266; Rubio v. Superior Court (1990)
13 || 24 Cal.3d 93, 97.) In Lockhart v. McCree, supra, 476 U.S. 162, the Supreme Court
14 || considered whether these constitutional guarantees prohibited the removal for cause of
15 || Witherspoon excludables for the guilt phase of a capital trial. | o
16 The Dlstrlct Court in Lockhart had granted habeas corpus relief after holdmg an
17 || evidentiary hearing during which it admitted numerous studies. Based upon such
18 || evidence, the District Court concluded “that persons who favor the death penalty are
19§ ‘uncommonly” predisposed to find for the prosecution and against the defendant, and that
20 || death qualification thus “created juries that ‘were more prone to convict’ capital
21 || defendants than were ‘non-death-qualified’ juries. (Grigsby v. Mabry (1985) 569 F.Supp.
22 | 1273, 1322-1323, reversed by Lockhart v. McCree, supra, 476 U.S. 162.) The District
23 || Court also found that, for constitutional purposes, the group of excluded jurors is
24 | “distinctive and identifiable, since members of this group are currently excluded on the
25 || basis of their distinctive and identifiable attitudes toward the death penalty.” (/d., atp.
26 || 1323.) Paraphrasing Adams v. Texas (1980) 448 U.S. 38, the court held that “if
27 prosi:)ective jurors in capital cases are barred over the defendant's objection from jury

28 || service because of their views on capital punishment on any broader basis than inability to

~
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follow the law or to abide by their oaths, the guilty verdict must be set aside.” (Id, at p.
1323))

The Supreme Court reversed. (Lockhart, supra, 476 U.S. at p. 184.) Althougﬁ
expressing serious reservations about the studies the District Court relied upon for its
factual findings (see id., at pp. 168-173), the Court ultimately assumed for purposes of
analysis that those studies did “establish that ‘death qualification’ in fact produces juries
somewhat more ‘conviction-prong’ than ‘ndn-death—qﬁaliﬁed’ juries. (Id., atp.173)
The Court then held, nevertheless, that the Constitution does not bar such result; (Ibid.)

First addressing the claim that death qualification viclated the defendant’s Sixth
and Fourteenth Amendment right to a jury which rcpresents'a cross section of the
cdmmun’ity, the Court stated that the analysis must focus on the entire veriir_e, not the petit
jury or individual peremptory or for-cause challenges. (/d., at pp. 173-174.) And inany
event, the Court said, the particular excluded jurors did not constitute a “distinctive”
group 'in the community for purposes of the “cross section” analysis, essentially because

death qualification is not a means to arbitrarily skew the composition of the jury and .

because Witherspoon excludables are identified for a trait that is within their control:.

(Id., atpp. 174-176.)¢
The Lockhart court next held that the fact that death qualification produced ajury
more prone to side with the prosecution did not render it impartial for constitutional

purposes. Constitutional impartiality, the Court stated, could not be defined “by reference

*The Eight Circuit affirmed the District Court’s grant of habeas corpus relief.
(Grigsby v. Mabry (1985) 758 F.2d 226.) '

5The Court stated “We have never attempted to precisely define the term ‘distinctive
group,” and we do not undertake to do so today.” (Id., atp. 174.)

To establish a prima facie violation of the fair cross-section requirement, a defendant
must show that: (1) the group allegedly excluded is a "distinctive" group in the community;
(2) the group's representation in jury venires is not fair and reasonable in relation to the
number of such persons in the community; and (3) the under-representation is due to the
systematic exclusion of such persons in the jury selection process. (Duren v. Missouri(1979)
439 U.S. 357, 364.)

o
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to some hypothetical mix of individual viewpoints. . . . [T]he Constitution presupposes
that a jury selected from a fair cross section of the community is impartial, regardless of
the mix of individual viewpoints actually represented on the jury, so long as the jurors can

conscientionsly and properly carry out their sworn duty to apply the law to the facts of the

|l particular case.” (Id., at pp. 183-184.)

(See also, e.g, People v. Steele, supra, 27 Cal.4th at p.1242 [rejecting

|l constitutional challenges to death qualification].)

Justice Marshall, joined by Justices Brennan and Stevens, wrote a s‘cathiﬁg dissent,
chastising the Court for its “glib nonchalance” in uphblding “a practice that allows the
State a special advantage in those prosecutions where the charges are the most‘serious and
the possible punishments, the most severe.”? (/d., at p. 185.) Under the majority’s
decision, the dissent observed, the “State’s mere announcement that it intends to seek the
death penalty if the defendant is found guilty of a capital offense will . . . give the
prosecution license to empanel a jury especially likely to return that very verdict.” (Ibid.)

Justice Marshall pointed out that “overwhelming evidence” — relied upon by the
District Court and assumed to be true by the majority .for purposes of its-aﬁaiyéi'; -
showed that death-qualified juries are more likely to convict than are juries on which
“unalterable opponents of capital punishment are permitted to serve.” (/d., atp. 184)

He lamented the majority’s “disregard for the clear import of the evidence” and resulting
tragic misconstruing of “the settled constitutional principles that guarantee a defendant
the right to.a fair trial and an impartial jury whose composition is not biased toward the
prosecution.” (/d., at p. 192.) The question in light of the evidence, Justice Marshall
emphasized, is whether a defendant is entitled to “have his guilt or innocence determined
by a jury like those that sit in noncapital cases — one whose composition has not been
tilted in favor of the prosecution by the exclusion of a group of prospective jurors

uncommonly aware of an accused’s constitutional rights but quite capable of determining

"We focus on the Lockhart dissent because it takes on new life in the discussion set
forth 1n Section I1.B.below.
8
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his culpability without favor or bias.” (/d., at p. 185.)

The dissent noted the “essential unanimity” of the evidence produced in the trial
court, and the fact that, as the Court of Appeal had found, “all of the documented stug{ies
support the district court’s findings.” (Id., at p. 190; see also id., at pp. 187-190.) I also
observed that the evidence “confirms, and is itself corroborated by, the more intuitive |
judgments of scholars and of so many of the participants in capital trials — judges, defense -
attorneys, and prosecutors.”¥ (Id., at p. 188, citihg 569 F Supp. at p. 1322.)

Concerning the constitutional analysis of impartiality itself, Justice Marshall first

 clarified the actual claim at issue — not whether any particular juror was impartial, but

whether, “by systematically excluding a class of potential jurors less prone than the
population at large to vote for conviction, the State gave itself an unconstitutional
advantage” at trial. (Id., atp. 193.) In other words, it is the process combined wiﬂl its
likely result which is constitutionally infirm, vnot the result itself. Justice Marshall found
precedent for this conclusion in the Court’s own prior decision in Witherspoon where, as
noted, the Court concluded ““that a State may not entrust the determination of whether a
man should live or die to a tribunal organized to return a verdict of death.””¥ (Id., afpp.
194, 197,'quoting Witherspoon, supra, 391 U.S. at p. 521.) The dissent found that
Adams v. Texas, supra, 448 U.S. 38, provided “clear precedent” for applyiﬁg the

Witherspoon analysis to the guilt phase of a capital trial. (Id., atp. 197, see also Ballew v.

*The fact that it is the courts themselves who bar defendants from documenting the
prejudicial effect of death qualification in acfual trials should not prevent defendants from
relying on the next best thing — recreations. (/d., at p. 189.)

*The Lockhart majority stated that if the guilt jury in this case had been randomly
selected, the same 12 jurors might have been seated — i.e., the defendant might have ended
up with a death-qualified jury albeit unintentionally. The dissent emphasized the Court’s
inconsistency in this regard, reminding the majority that in Witherspoon the Court had
addressed the exclusion of anti-death penalty jurors and concluded, concerning the penalty
phase, that the manner of selecting the jury had “stacked the deck” against the defendant.
(391 U.S. atp. 523.) But as inLockhart, if the penalty jury in Witherspoon had been selected
by the luck of the draw, it is possible the same 12 jurors who actually sat on the case might
have been selected. ‘

10
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Georgia (1978) 435 U.S. 223, 236 [Court discusses “counterbalancing of various biases”
as critical to the effective functioning of juries, and questions “any jury procedure that

systematically operated to the ‘detriment of . . . the defense’).)

B. Recent Developments.

Lockhart was written during a time “when capital punishment systems in this
nation functioned as if there were no real likelihood that we would execute an innocent
person.” (Rosen, Innocence and Death (2003) 82 N.C. L. Rev. 61, 62.) In Herrém 12
Collins (1993) 506 U.S. 390, for example, Justice O’Connor stated that “the Cdnstitution
offers unparalleled protections against convicting the innocent.” (/d., at p. 420.)

Times have-chémged.

During the past 10 years, the public has become painfﬁlly aware of the tragic
reality observed by Justice Marshall — innocent people are being convicted and
executed.’Y (See Furman v. Georgia, supra, 408 U.S. at pp. 366-369 (conc. opn. of
Marshall, J.)" The sanguine confidence reflected in the above quotation Qf J u;stiCe ‘
O’Connor has been replaced by a mounting skepticism in the reliability of our;cépita:if
justice system. (See, e.g., Rosen, [nnocence and Death, supra, 82 N.C. L. Rev. at p. 79;
Sanger, Comparison of the Illinois Commission Report on Capital Punishment with the
Capital Punishment System in California (2003) 44 Santa Clara L. Rev. 101 (hereinafter
“Comparison”); White, Errors and Ethics: Dilemmas in Death (2001) 29 Hofstra L. Rev.
1265-1274; Dwyer, Neufeld & Scheck, Actual Innocence: Five Days to Execution and
Other Dispatches frm the Wrongly Convicted (2000); Gross, Lost Lives: Miscarriages of
Justice in. Capital Cases (1998) 61-AUT Law & Contemp. Probs. 125.)

In response, various organizations, including the American Bar Association, have

recommended a moratoriums on the death penalty. In January 2000 Illinois Governor

In 2 2001 poll, 73 percent of adults surveyed believed that innocent people had been
executed during the prior five years. (Rosen, Innocence and Death, supra, 82 N.C. L. Rev.
atp. 62, fn. 4.) :

11
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George H. Ryan declared a moratorium on executions in his state and appointed-a
commission to study its death penalty system. He took this action because 13 people who
had been sen‘cenced to death in Tllinois were subsequently found to be innocent. Three’
years later, Governor Ryan commuted all death sentences in his state to life imprisonment
without the possibility of parole. In so doing, he stated:

“I must act. Our capital system is haunted by the demon of error — error n

determining guilt, and error in determining who among the guilty deserves

to die. Because of all of these reasons today I am commuting the sentences
LY/

of all death row inmates.

(Sanger, Comparison, supra, 44 Santa Clara L. Rev. at p. 102.)

California has the largest death row population of any state in the nation. (/d., atp. ‘

105.) Given the data gathered in other states, such as [linois, and the relative numbers
involved, it is reasonable to presume that innocent people have likely been sentenced to
death in our state as well. (Id.,p. 114.)

* This overall change in awareness, which has permeated all segments of society,
now warrants a reevaluation of the constitutional validity of death—@ualif&ihé thg~ guit
phase jury in a capital case.t2 Most important will be a renewed valuing (and updating if

necessary) of the data relied upon by the District Court decision in Lockhart, which

UEyen the Supreme Court has reacted to this influx of information showing the
failures of our system to decide the guilt and innocence of capital defendants. (See, e.g.,
Atkins v. Virginia, supra, 536 U.S. atp. 320, fn. 25 [noting “disturbing” number of inmates
on death row who have been exonerated]; see also, e.g., McFarland v. Scott (1994) S12U.S.
1256, 1264 (dis. opn. of Blackman, I., from den. of cert.) [stating he now had “grave doubt™
concerning the reliability of capital convictions]; Callins v. Collins (1994) 510 U.S. 1141,
1145 (dis. opn. of Blackman, J., from den. of cert.) [stating “from this day forward, I no
longer shall tinker with the maohmery of death™].)

2See, e.g., Ring v. Arizona (2202) 536 U.S. 584, 608 [“[oJur precedents are not
sacrosanct . . . [W]e have overruled prior decisions where the necessity and propriety of
doing so hab been established. . . . We are satisfied that this is such a case”]; County of
Sacramento v. Lewis (1998) 523 U S. 833, 860 (conc. opn. Scalia, J.) [“That was then, this
is now”}.

'Ep)
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evidence in turn Iformed the backbone of Justice Marshéll’s dissent. (See Grigsby v.
Mabry, supra, 569 F.Supp. 1273.) This data did and still suggests that death-qualified
juries tend to favor the prosecution. (See also, e.g., Rosen, Innocence and Death,
supra, 82 N.C. L. Rev. at p. 98 [“Jurors who survive the death qualification questioning
are more proné to convict than the regular juror. . .. We could prohibit the use of that
procedure, or we could require a separate, non-death-qualified jury for the guilt/innocence
trial”]; Gross, Lost Lives: Miscarriages of Justice in Cépi’tal ‘Cases, supra, 61-AUT Law
& Contemp. Probs. at pp. 146-147 & fn. 103 [“many studies have shown” that death
qualification produces “juries that are more likely to convict”].) |

Although the Lockhart majority concluded that “conviction-proneness does not
constitute partiality, . . . [f]or impartiality to retain some cogent definition as a legal
concept . . . it must be affected by evidence that a jury is predisposed to rule in favor of
bng party.” (Byrne, Lockhart v. McCree: Conviction-proneness and the Constitutionality
of Death-Qualified Juries (1986) 36 Cath. U. L Rev. 287, 316-317.) ‘At the very least,
the data adduced should have shlfted the burden to the State to present “dcﬁnmve proof
of the impartiality of capital j Junes ? (Id., atp.317.)

Therefore, in light of all the above, and assuming the Court does not grant Mr.
Peterson’s motion for separate juries under section 190.4, subdivision (c), we ask this
Court to find that Mr. Peterson is constitutionally entitled to a non-death-qualified jury to
determine his guilt or innocence. Stated otherwise, he simply asks for “the chance to
have his guilt or innocence determined by a jury like those that sit in noncapital cases.”
(Lockhart, supra, 476 U.S. at p. 185 (dis.opn. of Marshall, J.).) This in turn will ensure
that he is convicted or acquitted by an impartial jury which represents a cross section of
the community. (See U.S. Const., 6™ & 14™ Amends.; Cal. Const,, art. I, § 16.)

We are of course cognizant of the constraints of stare decisis and the fact that this

Court cannot per se overrule the Supreme Court. Nevertheless, as discussed, the Lockhart

As Justice Marshall stated, whether it proves the premise is not the point when we
are talking about the right to an impartial jury in a capital trial.
i3

RIATIANM EAD QEDADATE LT AND BENAI TY PHASF JURIES




10
11
12
13
14
15

16

17
18
19
20
21

23
24
25
26

28

FRACOS

decision may be distinguished from this case éven on constitutional grounds by virtue of
the substanﬁal change in the social and judicial topsoil within which the constitutional
analysis must take root. _
Alternatively, this Court can find that the California Constitution does ﬁot permit
death-qualifying the guilt phase jury because the process infringes the defendant’s right to
an impartial jury. Although, admittedly, numerous California Supreme Court decisions
have rejected that argument, a closer reading of fhose c;pinibns —including a historical
tracing of the precedent cited — reveals that in fact the semmal California demsmn of

Hovey v. Superior Court, supra, 28 Cal.3d 1, did not actually discuss the consﬁtuﬁonal

‘issue on its merits but found instead that the evidence submitted was not sufficient to

sustain the claim. Thus California decisions instead rely upon Lockhart for the
“impartiality” aspect of the analysis. Therefore, given that the data now available
establishes that a death-qualified jury is conviction-prone, and given the recent and

growing awareness of substantial defects in the adjudication of guilt or mnocence n

capital cases, this Court can find that the California Constitution does not permit death

qualification of the guilt phase jury.
Lastly, Mr. Peterson requests an evidentiary hearing on the issue of the impact of . |

death-qualified juries on the determination of guilt or innocence. At such hearing, live

testimony and additional, updated documentary evidence could be adduced.

/1] |

e ]

/1]
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1 CONCLUSION
2 In light of the foregomg, Mr. Peterson respectfully 1equests that the Court grant

3 {| him separate Junes for the gullt and penalty phases of th1s trial, as requested.

Dated: February 6, 2004 Respectfully submitted,
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