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The Peuﬁi&’s Qppasition to this motion overlooks the fact that, now that defendant Scott
Peterson has been taken into c_ustod?, there is no Jopger amy reason to keep the search warrants
and related documents scaled. The People simply attach'a copy of their brief in Case No. |
1045098, 2 Pétitinn brought by the Modesto E e, tut that brief was filed bgfore Mr. Peterson was
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1 l taken into custody. The gist of the People’s argument in that case Was that disclosure of the '
documents squght before a Cumplamt was filed wauld jeopardize an ongoing investigation.
}‘ Now that a hCamplai_nt has been filed against Mr. Peterson and he is il custody, the People’s
ugtmanf nu jonger applies.

This Court recognized in Case No. 1045098 that once M. Peterson was amrested, the
documents: aought here should be made public. The Court of Appeal s Order staying prcceedmgs

in Case No. 1045098 was issued before M. Peterson was : taken into custody and was issued ina

Jifferent case, and therefore furnishes no Teason nat to unseal the records sought. This motion

W oga o~ o Dow b

should be gramcd

10 | IL THE PEOPLE’S ARGUMENTS IN CASE NO. 1045098 DO'NOT APPLY NOW
THAT A COMPLAINT HAS BEEN FILED AND AN ARREST MADE.

11 :
Al Penal Code Section 1534 and Rule 243.1 Do Not Violate Separation of
12 . Powers Doctrine. Indeed, They Are Required by the First Amenidment.
13- The Penple’s brief in Case No. 1045098 — which is attached to its cursory three-paragraph

14 || opposition in this case —is a]mosf entirely premised upon the argument that release of the ssarch
15 || warrants would jeopardize whai was then (but is no longer) an ongoing pre-complaint '.
16 || investigation. See Opposztmn it Case No. 1045098 at 1:16-19 [*No prosecuting agency has filed |
17 || a complaint...Police mvasugahon ¢ontinues”]; at 3: 15-16 [“no criminal case has been filed, nor
18 § any indictment returned™] at 14:6-8 [referring to lung history of secrecy with regards to the

19 || search wa:ran:t process in a pre-complaint investigative stage”’].

20 [ The People’s primary argument was that Penal Code section 1534 and Caﬁforrﬁé Rule of
21 i Court 243.1 violate the separation of pawers doctrine. (Opposmcm in Case No. 1045098 at 4-
72 {i 14.) That argument was rejected in PSC Geothermal Services v. Superior Court (1994) 25 |
23 | Cal.App.4th 1697, 1715, where the Court held: “{T]he court is not dictating the course of the

24 || investigation. The court is employing its inherent power to control the proceedings associated
15 1l with its issuance of a sa:arch warrant.. ’I"hc People know that if certain procedures are employcd
25 | the resulting evidence may be sub_;cct to disclosure or sup presswn ' 1ikewise, there is 0o '

27 || exception in section 1534 for instances where & search was used to further an ongoing

28
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mvwnganon. Id. at 1714
The separation of powers arg;urnent should be given short shrift here as it was in PSC

a—

Geotheppal. The last scntcnca of Penal Code section 1534(a) states very clearly that search
warrant documents “shall be open to the public as a _]UdlClBJ. record” within 10 days after
issugnce. That provision was added to the statute in 1963 and there has never been any question
of 1ts copstitutionatity. Likewise, Rule 243.1, wh.ich strictly limits seahng of Judmal records,
was enacted 1o effectuate the First Amendment ri ght of access and to avoid, nnt create:

constitutional pmblcms. See, e.g., NBC Subsidiary v. Superior Court (1999) 20 Cal. 4th 1178,
1181-82 {First Amendment “generally precludes closure of substantive courtroom procecdmgs '

W o W othn W & W N

in criminal and civil cases]; Advisory Committee Comment to Cal. Rule of Court 243.1 [rule

Yt
L]

derived from NBC Subsidiary; rule “sacognize[s] the First Amendment right of access 1o

e
[

documents used at trial or as 2 basis of adjudication™]. Public access 10 the search warrant

—
[F% |

documents here does not vilate the Constitation. It is required by the Constitution.
B. Rule 243.1 Requires Unsealing of Search Warrant Documents.

b
N

" The People also argued ia Case No. 1045098 that even if Califormia Rule of Cdurt 243.1

-
L=

apphed the search warrant documents should rernain sealed. As this Court recognized, that

—t
-3

.argumept does not hold water in a post-complaint setting. Indeed, the People’s arpument (at

[y
- e

15:26-16:2) was cssentially that the Rule did not apply “to a prc-complaint gearch warrant.”
The People’s assertion that the docurnents sought here are not being used “as a basis of

[ % T
(=

adjudication” (at 16:1-2) fails. The search warrant affidavit, return and the warrant itself all

3
—

imvolved judicial functions and the documents sought were all used as a basis for adjudication of

N

whether a warrant should have been issued In the fixst place. Accordingiy, Rules 243.1 and

[
[

243 2(h) are very much applicéble here.
1 |
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1] C. News!m;:erx Have Standmg Hf.n: |
T'he People arguied io Case Na. 104509B (at 16-18) that “neither the First Amendment nor

!‘ the commot law afford a right of access to search warrant documcnts relating to a pre-

2
3
.4 pmsacutmn, on-going criminal investigation.” (Id. at 16:14-16.) To the extent the Pe.oplc’s
5 Il arpument related only foa “gre-prosecution, on-going criminal mvest:lganon " it no longer
6 { applies, as et forth above, now that Mr. Peterson has been arrested and charged. '

7

To the extent the People are arguing that the Newspapers here have no standing, they are
B | wrong. _ |
9 QOziel v. St_rgeﬁar Cgurt (1990) 232 Cai_App.Sd 1284, 1295, cited by the People (al 18),1is
10 || distinguishable. There, the Court dealt with a wdeutape seized from the home and office of 2
- 11 | third party, the psychotherapist far the Menendez Brothers. (Id. at 1288.) The Court obscrved:
12 || “Real parties have not cited any guthority that property seized under color of a search warraot, as
| 13 | apposed ta the &fﬁdﬂV[f, return or other documents and records of the couwst relating to the
14 || warrant, constitute a judicial record.” (1.__ at 1295 citing Penal Code section 1534(&) ) Thus, the
15 || Court appearf:.d {0 TECOENIZE that at least the affidavit, return or other docurnents and records of
16 |} the court relating to a search warrant — as opposed to property seized — are public judicial
17 1| records. In any event, Oziel is distinguishable since it involved 2 third party’s property, not
180 Judmal docursents relating fo a scamh of the defendant. |
19 ~ The Peopie’s reliance upon the “official information privilege,” Evidence Code section
20 I1040, likewise fails. The People have made “absolutely no foundational showmg that the
21 { informaation in question here “fell within the scope.nf pnvﬂeged ‘official information™™ as -
_22 defined by section 1[}% See Peopiev. Tockpgo (1983] 143 Cal.App.3d 635, 641.
23 The Pecple argua at length that the press docs pot have a nght of access to “the search
24 warrant application precess.” (Brief in Case No. 1045098 at 19:14-15, 21:16-18.) To the extent

26
27 || records of the court relating to the warraat” wh:c.h under the express terns of Penal Cade sectmn

25 u the People are concarﬁtd that petitioners here seck (or sought) access to the warrant application

p:ocess Ltself they are knocking down a straw mar. Petitioners here seek anly “documents and

28
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1 ] 1534(a), “shall be open o the pubhc as a judicial record.™ The Court need not confront or
resqlve the question of access 1o the search warrant apphcahan process itself, or whether the
press must be notified of such applications at the pre-complaint stage.

The People relied heavily in Case No. 1645098 on Cragmer V. Supmg Court (1 968) 265
Cal.App.2d 2186, which dealt with unsealing of Grand Jury transcnpts Craemer doesn’t heip the
i People for four reasons. First, we deal bere with search warrants and Penal Code section
1534(2), not Grand Jury transcripts, the release of which is govemed by Penal Code section
938.1(b). Second, both Craemer and sectmn 938.1(b) deal with rights of the defendant to s fair

\-CIOG'--‘IG‘\U\-F-WM

trial and the rare c1rt:umStances under which Grand Jury transcripts may remain sealed to avoid a
10 | “reasonable likelihood” of prejudicé to the dafendant"s fair trial rights; the Pécplc have no

11 standmg fo raise the defendant’s fair toal ngj:lf_s Third, itis far from clear that the “reasonable |
12 Y likelihood® sbmdard applies; rather, raccnt case law mdicates that a de:fendant must show a '

13 [ “substantial probahihtjf of pI‘G_‘[ndlCE ta his fair trial rights to justify sealing of documents or

14 || denial of access. Pres mtemnse ¥ Suggrm; Court (1994) 22 Cal App.4th 498, 503. Mare |
15 | importantly, given the many alternatives available ta safegua:d fair triad nght_s, the continued

16 saahng of the documents sought here by the People cannot be justified under either standard: Id.
17 . at 502, 505 [sealing of Grand ] ary transcript Comtaining potentlally damagmg and prejﬁdic'ial
18 j| portions that were “unusual and surrealistic” c.uuld not be justified under either “masonable :

—

19 likelihood” or “substannal probability of prejudice” standard]. -
20| 171 D

|11

WA

ex S IV
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CONCLUSION
Neﬁ; of the arguments made by the Pe.oplﬁ in Case No, 1045098 justify continued sealing
of the dccﬁniaints sought here now that Mr. Peterson has been charged and is in custody.
Likewise, 1he Court of App&al’é stay order in that case does ot apply to this now proceeding and
to the cloTent, post-complaint situation. This motion should be granted.
Daled: May L ,2003 LEVY, RAM & OLSON LLP

_Kézl Qlson

Attorneys for CONTRA COSTA
NEWBSPAPERS, INC.

Dated: May _{,2003 | | GRAY CARY WARE & FREIDENRICH

By Tamde C—Wk— ;((_‘J
Jamnes M. Chadwick

Attarneys for SAN JOSE MERCURY
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Artorneys for CONTRA COSTA NEWSPAPERS, INC.

Bdward P. Davis, Jr. (SBN 56847)
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"IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF STANISLAUS
| )
; __
' _ y CASENO. {045188
In re Sealed Search Watrants, Warraot Affidavits, ) '
and Returps, and Arrest Warrant Possible Cause } : :
Showing - Laci Peterson [nvestigation ) PECLARATION OF SERVICE
Yy Daet May3, 2003
g Time: §:30 am.
. Place: Dept. 5, 800 11" Street
g ' [Hon. Roger M. Beauchesne]
. |
% .
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1, Ann Williams, state _
1 am a cifizen éuf the United States. My business address is 639 Front Street, Fourth Floor,

l _
San Francisco, CA 94111, Tam employed in the City and County of San Francisco where this

mailing aceurs. I am over the age of eighteen years and not a party t this action. On the date set

|| forth helﬁw, I served the foregoing documents described as:
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1] CONTRA COSTA N':EWSPAPERS, ING,'S AND SAN JOSE MERCURY NEWS* REPLY
BRIEF IN SUPFORT OF MOTION TO UNSEAL SEARCH WARRANT AND ARREST
2 T . WARRANT RECORDS
3 || on the following pcrsoﬁ.(s) in this action addressed as follows:
4} fim Brazelton Esq. Tim Bazar, Esq.
5 Stamislaus County District Attorney - Stanislans County Public Defender
P.O. Baox 442 ~ ' 1021 I Street, Suite 201
& 200 11th Street, Rm. 200 - - : P.O. Boxz 3428
Modesto, CA933133 Modesto, CA 95353-3428
7| Tel.: 209/525-5550 ' - | Tel.: 209/525-4200
| | Fax: 209/525-5545 Fax: 200/525-4344
8 Charity Kenyon, Esq. _ (ourtesy Copy:
g Riegels Campos & Kenyon, LLP : :
2500 Ventute Oaks Way, Suite 220 - The Honorable Al Girolami
i0 Sacramento, CA 95833-3287 " | Presiding Judge
| Tel.: 916/ 779-7104 | Stanislaus County Superior Court
‘Modesto, CA 95354
12 - '
O BY FIRST CLASS MAIL - lam readily familiar with my firm's practice for
13 collection and processing of comrespondence for matling with the United States
Postal Service, 10- it, that correspondence will be deposited with the United States
14 Postal Service this same day in the ordinary courss of business. 1 sealed satd
envelope and placed it for collection and matling this date, following ordinary
15 Business practices. . ' '
16 ut RY PERSONAL SERVICE: - [ cansed such envelope(s) to be personally delivered.
';t? by hand this date to the addressee(s). ' _ '
] BY QVERNIGHT .1 cansed such envelope to be delivered by a commercial
18 * carmier service for overnight delivery to the office(s) of the addressee(s).
19 X FACSIMILE - I caused said document(s) to be {ransmitted by Facsimile
” ' ‘machine to the number indicated after the address(es) noted above,
7 | declare under penalty of perjury under the laws of the State of Califorma that the
5 foregoing is true;and correct and that this declaration was executed on May 1, 2003, 2t San
% Francisco, California. o .
N o N/
241 ' Anp Wilkiams
25 |
26
- 27
28 P:MWDS:-\WA
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