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Case No. 1056770

NCTICE OF MOTION AND MOTION
FCR ORDER AUTHORIZING
IN'SPECTIONS OF INTERCEPTED
COMMUNICATIONS; DECLARATION
OF AMY M. GALLEGOS IN
SLIPPORT THEREOF

[Piznal Code Section 629.68]

Time: 8:30 a.m,

COUNTY OF STANISLAUS, FOR AN
ORDER AUTHORIZING THE
INTERCEPTION OF WIRE
COMMUNICATIONS,
People v. Scoit Peterson
| Dzte: 6/6/03
Dept: 2
TO ALL PARTIES AND THEIR COUNSEL OF RECORD: v
PLEASE TAKE NOTICE that on June 6, 2C03, at 8:30 a.m. in Department 2 of
this Court, located at 1100 “I" Street, Modesto, Callfornia 95353, Rita Cosby and Greta
Van Susteren (“Petitioners™) will and hereby do mive this Court for an order, pursuant to
Penal Code § 629.68, authorizing them, their auth-orized representatives, and
Petitioners’ counse) to inspect certain intercepted communications. Specitically,
Petitioners seek an order permitting them to obtain a copy of any inlescepted
conversations between themselves and Scott Petarson.
i
i
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NOTICE OF MOTION AND MOTION FOR ORDER AUTHORIZING INSPECTIONS OF INTERCEPTED COMMUNICATIONS
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1 This motion is brought on the ground that the interests of justice are served by
2 | permitting Petitioners to ascertain which of their communications were intercepted and
3 | the content of same so that thay may evaluate whether it is necessary for them to pratect
4 | their rights pursuant to Article 1, Section 2(b) of the California Constitution.

S This motion Is based on this Notice of Motion, the attached Memorandum of
6 | Points and Authorities, the Declaration of Amy M. Ciallegos, and on all such other
7 | matters as may be presented to the Court at the hearing.
8
9 | Date: June 4, 2003 HOGAN & HARTSON L.L.P.
10
12 ﬁttorr'xays ?clzlre Pg?itioners Y
13 girt:tg;i%ySusteren
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NOTICE OF MOTION AND MOTION FOR ORDER AUTHORIZING INSPECTIONS OF INTERCEPTED COMMUNICATIONS
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MEMORANDUM OF POINTS .AND AUTHORITIES

1. introduction
The issue before the court is whether two ron-party journalists should be

permitted to obtain transcripts, or review recordingis, of conversations that were
intercepted by wiretap, where such a review is neizessary if they are to protect their
rights under the Shield Law (Article 1, Section 2 of the California Constitution), and
where there is no countervailing government interast in maintaining the confidentiality of

the intercepted conversations.

. Factual Background

Petitioners Rita Cosby and Greta Van Sustzren are televislon joumalists
employed by the FOX News Network. Ms. Van Susteren is the anchor of the television
show “On the Record with Greta Van Susteren.” I4s. Cosby is a senior correspondent
for several FOX News programs including "FOX News Live with Rita Cosby."

In or about January 2003, Ms. Van Susteren and Ms. Cosby each made a number
of telephone calls to Scott Peterson, in the course of their duties as television joumalists,
concerning the disappearance of his wife, Laci Pelerson. At the time these calls were
made, Mr. Peterson was under investigation by the police in connection with his wife's
disappearance.

On or about May 2, 2003, Ms. Cosby and Ms. Van Susteren recelved coples of a
Penal Code Section 629.68 inventory, notifying them that during the period of January
10, 2003 through February 4, 2003, Mr. Peterson’s telephones had been wiretapped,
and communications had been intercepted. (Decliaration of Amy M. Gallegos [“Gallegos
Decl.™], Exh. A.)

By this motion, Ms. Van Susteren and Ms. Cosby seek an order pemitting them
to obtain a copy of any conversations between them and Mr. Peterson that were
intercepted.

3

e

' NOTICE OF MOTION AND MOTION FOR ORDER AUTHORIZING INS PECTIONS OF INTERGESTED COMMUNICATIONS
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Nl. An Order Permitting Ms. Cosby and Ms. Van Susteren to Inspect the

Intercepted Communications would Senve the interests of Justice
Penal Code Section 629.68 states: “The judge, upon filing of a motion, may, in

his or her discretion, make available to the person or his or her counsel for inspection the

portions of the intercepted communications . . . thit the judge determines to be in the
interest of justice.” An order permitting Ms. Cosby and Ms, Van Sustaren to receive a
transcript of, or listen 10, those portions of the intercepted communications that reflect
their conversations with Mr. Peterson would serve the interests of justice.

Such an order would permit Ms. Cosby ancl Ms. Van Susteren o learn precisely
which conversations were intercepted, and would aid them in the future should a
situation arise where they must determine whether 1o assert their rights under Article I,
Section 2(b) of the California Constitution (the “Shield Law”). Under the Shield Law, a
prosecutor cannot compel a journalist to reveal unpublished information “obtained in the
process of gathering, receiving, or processing information for communication fo the

public.” Miller v. Superior Court, 221 Cal. 4™ 883, 890 (1999); See also Cal. Const. Art.

1, § 2(b). The Shield Law serves the important pulilic interest of safeguarding the
autonomy of the press. See Miller, 221 Cal. 4™ at 898. Ms. Van Susteren’s and Ms.
Cosby’s conversations with Mr, Peterson occurredl in the course of their coverage of the
investigation of the disappearance of Laci Peterscn; thus, these conversations fall
squarely within the protection of the Shield Law, Because conversations that are clearly
covered by the Shield Law were intercepted, Ms. (Sosby and Ms. Van Susteren should
be permitted 1o discover precisely what was hearc/ and recorded so that this knowledge
can guide their future actions witt) respect to infonnation obtained in their conversations
with Mr. Peterson.

Moreover, there is no compelling need 1o k2ep the contents of Ms. Cosby and Ms.
Van Susteren’s conversations with Mr, Peterson confidential. There is no ongoing

investigation to protect: the police investigation of Mr. Peterson has presumably

concluded, as he has been arrested and charged with his wife's murder. Thus, an order

4

NQTICE OF MOTION AND MOTION FOR ORDER AUTHORIZING INGPECTIONS OF INTERCEFTED COMMUNICATIONS
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permitting Ms. Van Susteren and Ms. Cosby 1o receive a transeript of, or listen to, those
portions of the intercepted communications that reflect their conversations with Mr.

Peterson would be in the interest of justice.

Iv. Conelusion
For all of the foregoing reasons, Ms. Cosby and Ms. Van Susteren respectfully
request that this court issue an order permitting tham to obtain a copy of any

conversations between them and Mr. Peterson that were intercepied.

Date: June 4, 2003 HOGAN & HARTSON L.L.P.

o n«éﬂ/@@m o

Gall
ys for Petthoners
tha Ciosby
Greta Van Susteren
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NOTICE OF MOTION AND MOTION FOR ORARER AUTHORIZING INUPECTIONS OF INTEACEPTED COMMUNICATIONS
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PROOF OF SERVICE

I, Rhondsa J. Hurt, declare as follows:

I, the undersigned, certify and declare that | am over the age of 18 years,
employed in the County of Los Angeles, State oi Califomnia, and not a party to the
above-entitied cause. My businass address is Hogan & Hartson L.L.P,, Biltmore
Tower, 19th Floor, 500 South Grand Avenue, Lds Angeles, California 90071-2611.

On June 4, 2003, | served the foregoing clocument described as NOTICE OF
MOTION AND MOTION FOR ORDER AUTHOF!IZING INSPECTIONS OF
INTERCEPTED COMMUNICATIONS; DECLAFRATION OF AMY M. GALLEGOS IN
SUPPORT THEREOF on following person(s) in this action by placing a true copy
thereof enclosed in a sealed envelope addressed as follows: .

SEE ATTACHED SERVICE LIST.

[ ] BY MAIL | am "readily familiar" with the fim1's practice of collection and
processing correspondence for mailing. Under that practice it would be deposied
with U.S. Postal Service on that same day vith postage thereon fully prepaid at
Los Angeles, California in the ordinary course of business. | am aware that on
motion of the party served, service is presuimed invalid if the postal cancellation
date or postage meter date is more than onz day after date of deposit for mailing
in affidavit. '

[X] BY FACSIMILE 1| caused said document to be transmitted by facsimile
fransmission ta the number indicated after the address(es) noted above.

[ ] BY PERSONAL SERVICE | caused such envelope to be dellvered by hand to the
office of the addressee.

[ ] BY FEDERAL EXPRESS | caused such envelope to be delivered to Federal
Egpress for overnight courier setvice to the offices of the addressee(s) listed
above.

[X] STATE | declare under penalty of perjury under the laws of the State of California
thet the above is true and correct.

[ ] FEDERAL ! declare that | am employed in the office of 8 member of the bar of
1his court at whose direction the service was made. | hereby declare under
penalty of perjury that the foregoing is true and cotrect.

Executed on June 4, 2003 at Los Angeles, California 90071-2611.

Rhonda J. Hurt W= YereYe/

Name Signature

ANRL o $4415/0083 ~ 17 vy




JUN=B4-2003 12036 e S

2 = I T S T
T-8 P.

- Jun-04-03  10:46em  From~HOGAN & HP™ "OK 2133376711 -585  P.00S/01F  F=316
]
1 Service List
2
3 Mark Geragos ~ Fax: (213) 625-1600
| ST, |
Los Angeles, CA 80071 ,
o SRR oy o (209 525654
DISTRICT ATTORNEY'S OFFICE
7 800 11™ Street, Room 200
g Modesto, CA 96353
9
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HOGAN & HARTSON LL.P.

Kenneth D. Klein (Cal. Bar No, O,85231§

Amy M. Gallegos {(Cal. Bar No. 211379

500 South Grand Avenue ‘

Suite 1900

Los Angeles, Califomia 80071

Telephone; (213) 337-6700

Facsimile: (213) 337-6701

Attorneys for Petitioners

Rita Cosby

Greta Van Susteren

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF STANISLAUS H’e d By Fax

IN THE MATTER OF THE APPLICATION Czse No. 1056770

OF THE DISTRICT ATTORNEY OF THE

COUNTY OF STANISLAUS, FOR AN DE:CLARATION OF AMY M.

ORDER AUTHORIZING THE GALLEGOS IN SUPPORT OF

INTERCEPTION OF WIRE MOTION OF RITA COSBY AND

COMMUNICATIONS, GHETA VAN SUSTEREN FOR AN
ORDER PERMITTING INSPECTION

People v. Scott Peterson OF INTERCEPTED
COMMUNICATIONS
[NOTICE OF MOTION AND MOTION;
REQUEST FOR ORDER
SHORTENING TIME FILED
CONCURRENTLY HEREWITH]
Dzde: June 6, 2003
Tirne: 8:30 a.m.
Dept: 2

I, Amy M. Gallegos, declare as follows:

1. | am an attorney duly licensed to praclice law In the State of California and
am presently an attomey with Hogan & Hartson, L.L.P., attorneys of record for Rita
Cosby and Greta Van Susteren in connectlon with the above-captioned maRer. | have
personal knowledge of the facts stated below and could and would testify to them under

oath it called upan to do so.
1

DECLARATION-OF AMY M. -GALLEGOS
WA . BRAESO00S - 111813 VY
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2. Aiached as Exhibit A is a true and correct copy of a document entitled
“Inventory Pursuant 4o California Penal Code Siection £29.68." | am informed and
believe that Rita Coshy and Greta Van Susteren each received a copy of Exhibit A,

| declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Vi .
Date: June 4, 2003 %J
v M. Gallegos

2

DECLARATION OF AMY M, :SALLEGOS
WLA - 964050002 - 173072 1
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EXHIBIT A

-® ¥

JAMES C. BRAZE-TON

Sagislaus Conrxy Disuict Aromey

800 11" Street, Roomn #200

Modesto, Califurnia 95333 ..

(209) 525-5550 :

Attorneys for Applicant -

The Poaple ofthe Sta of Caltfornia '

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
. N AND FOR THE COUNTY (OF STANISLAUS

IN THE MATTER OF THE APPIJCATION OF )
THE DISTRICT ATTORNEY OF THE )
COUNTY OF STANISLAUS, FOR AN ORDER }
AUTHORIZING THE INTERCEFTION OF )
WIRE COMMUNICATIONS )

: =)

Pursuant 1o Peoal Cade Section 626.68, you ove henby nnh:ﬁed-

On Jarmary 10, 2003, the Starislsus County Superie Cowrt mitharizcd Striisluns County
Wiretep No. 2, sutharizing the interception of win commumicaticns for s period of thirty days
commencing on thn dxte, Mnnitoring of comypmications undar tis order wes teninated og
February 4, 2003, Dwiutheg::nnd covered by the order, ommumieations were imerocpted.
Dated: May _2™, 2003,

Rr.qw;tﬁdly submitted,
JAMES C. BRAZELTON,
Distriet Attorary

County af Stmislaus
State nf California -

By: _442'2-/;3:\
Rick Diswcn
Deputy District Atorney

Yo-Nogan & Hattson {.Ll. Paga Q02
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1 ROOF OF SERVICE
2 |, Rhonda J. Hurt, declare as follows: _
3 |, the undersigned, certify and declare that | am over the age of 18 years,
employed in the County of Los Angeles, State of Califomia, and not a party to the
4 | above-entitied cause. My business address is Hogan & Hartson LL.P., Biltmore
Tower, 19th Floor, 500 South Grand Avenue, Los Angeles, California 80071-2611.
5 On June 4, 2003, | served the foregaing documert described as
6 DECLARATION OF AMY M. GALLEGOS IN SUPPORT OF MOTION OF RITA
COSRBRY AND GRETA VAN SUSTEREN FOR AM ORDER PERMITTING
v INSPECTION OF INTERCEPTED COMMUNICATIONS on following person(s) in this
action by placing a true copy thereof enclosed in a sealed envelope addressed as
8 follows:
9
10 SEE ATTACHED SERVICE LIST.
11
TRARE BY MAIL | am “readily famillar” with the firr's practice of collection and
processing comespondence for mailing. Under that practice it would be deposited
13 with U_S. Postal Service on that same day with postage thereon fully prepaid at
Los Angeles, California in the ordinary course of business. | am aware that on
14 motion of the party served, service IS presurned invalid if the postal canceliation
date or postage meter date is more than one: day after date of deposit for matling
15 in affidavit.
[X] BY.FACSIMILE |caused said document to be transmitted by facsimile
16 Transmission to the number indicated after the address(es) noted above.
17 {1 BY PERSONAL SERVICE | caused such envelope to be delivered by hand to the
office of the addressee. . _
18 | 1 ] BY FEDERAL EXPRESS |caused such envelope to be delivered to Federal
Express for overmnight = ourler service to the offices of the addressea(s) listed
19 above.
20 [| X STATE | declare under penalty of perjury Lnder the laws of the State of California
that the above Is true and correct.
21 FEDERAL | deciare that | am employed in the office of a member of the bar of
fhis court at whose direction the service was made. | hereby declare under
22 penalty of perjury that the foregoing is true and correct.
23 Executed on June 4, 2003 at Los Angeles, California 80071-2611.
24
25 Rhonda J. Hurt _ Lhonrin (‘ )l
Name Signature
26
27
28 -

M\ v 986057D002 o 115845 w3
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Service List

Fax: (213) 625-1600
rk Geragos
lC\'?:"ERAGOSQ & GERAGOS
350 S. Grand Avenue, #3800
Los Angeles, CA 80071

Rick Disataso Fax: 1209) 525-5545
STANISLAUS COUNTY

DlSTRL(':T ATTORNEY'S OFFICE

800 11" Street, Room 200

Modesto, CA 85353
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1 | HOGAN & HARTSON L...P. COUNTY OF STARISLAUS
Kenneth D. Kiein (Cal. Bar No. 085231) Bvp4 ()
2 | Amy M. Galtegos (Cal. Biar No. 211379) DEPUT
b 500 South Grand Avenue: ! ' \L
3 { Suite 1800
Los Angeles, California 0071
4 | Telephone: (213) 337-67'00
5 Facsimlle: (213) 337-67(11
| Attomeys for Petitioners
6 { Rita Cosby
. Greta Van Susteren
8 SUPERIJR COURT OF THE STATE OF CALIFORNIA
9 COUNTY OF STANISLAUS F, led B F
o Y FaX
11 { IN THE MATTER OF THE: APPLICATION Case No. 1056770
OF THE DISTRICT ATTORNEY OF THE
12 § COUNTY OF STANISLAUS, FOR AN DECLARATION OF AMY M.
ORDER AUTHORIZING THE GALLEGOS REQUESTING ORDER
13 | INTERCEPTION OF WIRE SHORTENING TIME FOR HEARING
COMMUNICATIONS, ON THE MOTION OF RITA COSBY
14 AND GRETA VAN SUSTEREN FOR
People v. Scott Peterson AN ORDER AUTHORIZING
15 INSPECTIONS OF INTERCEPTED
16 4 COMMUNICATIONS; ORDER
I Date: June 6,2003
17. Time: 8:30.a.m,
Dept: 2
18
19 I, Amy M. Galiegos, declare:
20
21, 1. | am an.attormney duly licensed to practice law in the State of California and

o

2 W;lpresently an attorney with Hogan & Hartson, L.LP. attorneys of record for Rita

23 4 “Cosby and Greta Van Susteren in connection with the above-captioned matter. | have
24 | personal knowledge of the: facts statéd betow and could and would testify to‘them under
25 ’L soath if called upon to do so.

26 )

Prior to seeking this order, | served, via'facsimile, a copy:of this request for

. [

28 an-order shortening time, and a copy of the notice of motion-and motion-of Rita Cosby
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and Greta Van Susteren for an Order Authorizing Inspections of Intercepted
Communications on the Stanislaus County district attorney's office and on defendant's

counsel, Geragos & Gerayos.

3. There is gocd cause for an order shortening the time for hearing of Ms.
Cosby and Ms. Van Susteren's Motion for an Order Authorizing Inspections of
' Intercepted Communications. At 8:30 on June 6, 2003, all of the parties to this matter
will be before the court, and the court will hear the motions of other non-party journalists
which raise identical issues. Thus, it would be expedient for the court to address Ms.

Cosby and Ms. Van Susteren’s motion at this time.

| declare under peralty of perjury under the laws of the State of California that the

foregoing is true and correct.

Date: June 4, 2003 \ q& % >
\ﬁyﬂ.,Gallegos

ORDER

Qood cause appearing, IT IS ORDERED that the time for service of the NOTICE
QOF MOTION AND MOTION FOR ORDER AUTHORIZING INSPECTIONS OF INTERCEPTED
COMMUNICATIONS filed ¢ oncurrently herewith is shortened so that the motion, served
and filed on June 4 may be heard on June 6, 2003, at 8:30 am.

Date: June 4, 2003

a(r=4
21874

Judge’of the Superio¥Court
‘A. GIROLAMI
2
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1 PRQOF OF SERVICE
2 1, Rhonda J. Hurl, declare as follows:
3 1, the undersigned, certify and declare that | am over the age of 18 years,
employed in the Countt\: of Los Angeles, State of California, and not a party to the
4 | above-entitied cause. My business address is Hogan & Martson L.L.P., Biltmore
Tower, 19th Floor, 500 South Grand Avenue, Los Angeles, California 90071-2611.
5 On June 4, 2003, | served the foregoing document described as
¢ | DECLARATION OF AMY M. GALLEGOS REQUESTING ORDER SHORTENING
TIME FOR HEARING ON THE MOTION OF RITA COSBY AND GRETA VAN
2 | SUSTEREN FOR AN C:RDER AUTHORIZING INSPECTIONS OF INTERCEPTED
COMMUNICATIONS; ORDER on following person(s) in this action by placing a true
g | copy thereof enclosed I a sealed envelope addressed as follows: '
9
10 SEE ATTACHED SERVICE LIST.
11
12 | [ 1 BYMAIL | am “rezdily familiar” with the firm's practice of collection and
processing correspondence for mailing. Under that practice it would be deposited
13 with U.S. Postal Service on that same day with postage thereon fully prepaid at
Los Angeles, Califomia in the ordinary course of business. | am aware that on
14 motion of the party served, service is presumed invalid if the postal cancellation
date or postage meter date is more than one day after date of depaosit for mailing
i5 in affidavit.
X1 BY FACSIMILE | caused said document to be transmitted by facsimile
16 transmission to the number indicated after the address(es) noted above.
17 | 11 BY BERSONAL SEERVICE ! caused such envelope to be delivered by hand to the
office of the addressee,
18 | [ ] BY FEDERAL EXF'RESS | caused such envelope 1o be delivered to Federal
Xpress for overni¢iht courier service to the offices of the addresses(s) listed
19 above.
STATE | declare ynder penaity of perjury under the laws of the State of California
20 | X that the above is tnie and comrect.
21 § [ ] FEDERAL | declare that | am employed in the office of a member of the bar of
this court at whose direction the service was made. 1 hereby declare under
22 penalty of perjury that the foregoing is true and correct.
23 L Executed on June 4, 2003 at Los Angeles, California 90071-2611.
24
25 Rhongda J. Hurt bl Q. Lyl
Name Signature
26
27
28 ¢
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1 Service List

™~

Mark Geragos Fax: (213) 625~1600
ERAGOS & GERAGOS

350 S. Grand Avenue, #3900

Los Angeles, CA 93071

Rick Disataso Fax: (209) 525-5545
STANISLAUS COUNTY

D}STRIGT ATTORMEY'S OFFICE

800 11? Street, Roum 200

Modesto, CA 95353
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