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MDEPUTY

Attomeys for Amber Frey, a potential witness

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF MODESTO Filed By Fax

TIE PEOPLE OF THE STATE OF CASE NO: 1056770
CALIFORNIA
OPPOSITION OI' POTENTTAL
V5. WITNESS AMBER FREY TO

PROPQOSED IMPOSITION OF A
GAG ORDER UPON HER;
DECI.ARATION OF GLORIA
ALLRED

SCOTT PETERSON

Mt N St Nt Mg St g’

Date: Junc 6, 2003
Time: 8:30 a.m.

TO THE HONORABLE COURT, 10 THE PROSECUTION, AND TO COUNSEL
FOR DEFENDANT:

On May 27, 2003, this honorablc Court stated that on June 6, 2003, the Court would
consider whether or not a protective order should be issuéd in the casc of People v, Peterson
against the parties to the case, their attomeys and witnesscs.

Amber Frey, a potential witness in the above-entitled maiter, hereby submits the
following Memorandum of Points and Authorities, and the Declaration of Gloria Allred, in
opposition to the proposed imposition of a gag order upon her in the above-entitled matter.

DATED: June 4, 2003 ALLR’L‘%TA ROKO & GOLDBERG

(A Aol
GLORAA ALLRED .
Attomngys for AMBER FREY, a potential witness

(
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MEMORANDUM OF POINTS AND AUTHORITIES

L.
STATEMENT OF FACTS

(A) Introduction

This double-homicide prosecution has received world-wide attention, and has been the
subject of extensive press coverage for an extended period of ime. Amber Frey s helieved to
be a witness o cerlain events that may be relevant to this case.

Since this case is the subject of such intense media focus, Ms. Frey has herself become
the subjcct of intensc media focus. In particular, rcal and imagined aspects of her personal life
have been, and remain, media fodder. For the reasons set forth hereinafter, Ms. l'rey opposcs
the imposition of a gag order upon her.

In contrast to the other concerncd partics, Ms. Frey has gone belore the media only
twice. She has not accused the defendant of any ¢rime, commented on the merits of the casc,
or disclosed whal her potential testimony might be.

Ms. Frey’s first appearance at a press conference was on January 24, 2003. Prior to the
press contference, the press had reported from leaks by others that Ms. Frey had engaged in a
romantic relationship with the defendant whilc he was still mamied 10 one of the victims, Laci
Pcterson. These reports placed Ms. Frey in a false light, and were damaging Lo her reputation,
The press then sought Ms. I'rey out and hounded her relentlessly.

‘l'o put an end o the media harassment and assaults on her reputation, Ms. Frey
decided to make a statement of her own. She appeared in the company of police
representatives prior to her enpagement of counsel, On that occasion, she aflirmed that she
had been involved in a romantic relationship with delendant Scott Peterson while he was still
marricd to victim Laci Peterson, and stated that she had been told that he was not marriced. Ms.
I'rey hoped that after that press conference the press would stop following her and trying lo
contact her. She also hoped that the press would stop discussing her personal lile.

Unfortunately, however, the press continued Lo discuss her personal life and to contact

FrAWENGTORTANFroyhopposilion-—gay. wpd -y
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1 || her even though she asscrted that she did not wish to make any further comments. Press
2 | intrusion became so intense that Ms. Frey engaged attorney Gloria Allred to act as her
3 || attorney and spokesperson. In doing so, Ms. Frey hoped 1o protect her own remaining privaby.
41| She also sought to protect the integrity of her potential testimony by having Ms. Allred
5 || address press calls and announce that Ms. [rey would not do interviews or provide

G || information about her relationship with Mr. Peterson before trial. In addition. Ms. Frey also

7 | retained counsel to respond as necessary to unfair attacks on her reputation and to lalse

8 | statements about her privale lile.

9 Ms. l'rey appeared at a second press conference on May 19, 2003 10 announce the

10 || engagement of Ms. Allred and to state that she would not do intervicws prior to testifying and
11 | would like to have her privacy respected. On that occasion, Ms. Frey read from a short

12 || statement which said, inter alia, as follows: *[ don™t think its’ appropriate to talk about what
13 | might be contained in my testimony prior 1o being called to the witness stand.” A true and

14 ¥ corrcet copy of the text of Ms. Frey's stalement is attached as Exhibit “A.”

15 Since then, Ms. Frey has not given intervicws to the press. Unfortunately, however, the
16 || media continuc to rcport rumors about Ms. Frey. Those rumors amount to an assault on her
17 || character and reputation. The press has, for example, reported that “*Amber may pose™ for
18 | Playboy magazine. (See Exhibit “B™). Tn addition, the press called Ms. I'rey’s counscl to

19 || follow up on rumors that Ms. Irey had been convicted of a crime. Her counsel told the

20 | reporter that such rumors werc falsc.

21 (B) Amber Frev poses no threat to the defendant’s right to a fair (ria)l

22 Mr. Peterson is certainly entitled to a fair trial. The question here is whether Amber

23 I I'rey poscs a clear and present danger, or any danger at all, to Mr. Peterson’s right to a fair

24 || trial. She clearly does not pose such a danger. Ms. I'rey {s not an cyewitness to the murders in
25 || question, and is not a witness “for” any side despite what erther side may argue. In this regard,
26 || 1tis crucial o note that she does not accuse the defendant of murdering anyone. She has not

27 (| sought out the media in any significant way. She is, in the final analysis, a private citizen who

o WINVGLOLLAN Yy ORpos T T or - ag . wpd ¥
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by cruel circumstance has been dragged into this highly public matter.

Ms. Frey is expected to be a witness because she performed a civic duty. Believing
that she might have relevant information in a criminal investigation, she voluntarily contacted
the policc and provided that information to them. Because her information was deemed to be
relevant, she is now expected to be a witness, Ms. Frey should not have (o sufter unjustificd
attacks on her in the press without the ability to respond as the price of simply doing her duty
as a citizen.

She presented no danger o the defendant’s fair trial rights by simply tclling the press
that she would not give interviews before her testimony in a courl of law. In fact, her conduct
should be seen as protective of a fair trial. To Ms. Frey’s credit she has voluntarily refrained
from press contact without any gag order in place, and before the Court even indicated that it
was considering the imposition of such an order upon witnesses.

The imposition of a gag order would render Ms. Frey unable to respond to unfair attacks
on her reputation and would do irreparable damage to her. In short, a gag order against Ms.
Frey would render her helpless in the face of a continued onslaught of rumor and innuendo. Tf
the price a person may have Lo pay for providing police with cvidence that may be relevant to
a crimingl investigation in a high profile case is that the person will be gagped and unable to
respond to unjustified attacks on their reputation and character, then witnesses may bce
reluctant to step forward and provide law enforecment with relevant evidence.

IT.

SINCE MS. FREY POSES NO RISK TO THE DEFENDANT’S ABILITY TO OBTAIN

A FAIR TRIAL, SHE SHOULD NOT BE PREVENTED FROM THE EXERCISE OF

HER OWN FUNDAMENTAL CONSTITUTIONAL RIGHTS.

**Orders which restrict or preclude a citizen trom speaking in advance are known as
“privr restraints,” and arc distavored and presumptively invalid. Gag orders on trial
participunts are unconstitutional unless (1) the speech sought to be restrained poses a clear and

present danger or serious and imminent threat to a protected competing interest: (2} the order

FAANWENGTON I AN T ey \oppos i Lisi—duq., wiod 4
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15 narrowly tailored Lo protect that interest; and (3) no less restrictive alternatives are

available.” (Citation omitted) Saline v. Superior Court, 100 Cal. App.4th 909, 915, 122

Cal.Rpir.2d 813, 817 (2002).

The mere potential for prejudice is inadequate to justify a gag order. In [urvitz v,
Hoel{lin, 84 Cal. App.4th 1232, 1242, 10] Cal.Rptr.2d 338, 566 (2000), the Court of Appeal
summanzed the rcievant principles as folio ws, “The trial court based its order in part on its
finding ‘[ncedless dissemination of this privileged information ... might prejudice potential
jurors.” This does not constitute a (inding a risk of prejudice actually exists, and indced there
is no gvidence in the record to support such a finding. Where a party contends his or her right
to a fair trial has been or will be compromised by pretrial publicity, the law has long imposed
on that party the burden of producing cvidence to establish the prejudice. *It is not enough for
a court to decide that the fair trial right may be affected by the exercise of free speech.*™.

Ms. Frey is entitled 1o have the Court apply each of the three clements of the gag order
test to her as an individual. In fact, none of thosc clements, when applied to Ms. Frey, argue in
favor of prior restraint.

With respect to the first element, there 15 no showing of any speech by Ms. Frey that
poses a clear und present danger or scrious and imminent threat to Mr. Peterson’s ri ghttoa
fair trial. She has not accused him of any crime, and has not threatened to do so. Ms. Frey has
stated (through her attorney) that the question of Mr. Peterson’s guilt or innocence is for the
Jury to decide, and that she has not taken a position on the question.

As lor the second element, a gag order preventing Ms. Frey from protecting her name

Is certainly not narrowly tailorcd to protect Mr. Peterson’s interest in a fair tria). Ile can obtain

' “Gay orders on trial participants are unconstitutional unicss (1) the speech sought to be
restrained poses a cleur and present danger or scrious and imminent threat to a prolected
competing interest; (2) the order is narrowly tuilored to protect that jntercst; and (3) no less
restrictive alternatives arc available. The trial court must muke express findings showing it applied
this standard and considered and weighed the competing inrerests. Hurvitz v. Hoelllin, 84

-Cal.App.4th 1232, 1241-2, 101 Cal Rptr.2d 558, 565 (2000)(cmphasis addcd).
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1} a fair trial without prcventing Ms. Frey from responding to assauits on her character and

2 || reputation that seem 10 be directed at her constantly.

3 Finally, if the Court is inclined to take some action vis a vis the prosccutors or defense
4 || counsel, the Court can easily carve Ms. Frey out of that order. In other words, the Court can

5 |l take measures which preserve Ms. Frey's rights of free speech, while at the same time

6 || addressing speech which the Court finds to be more threatening to a fair trial.

7 I11.
8 CONCLUSION
9 Ms. Frey has been made 1o suffer public humiliation as a resull of her status as a

10 || potential witness in this case. On her end, she has donc nothing to present a serious risk of

11 [} harming the delendant’s right to a fair trial. Yet she faces (1) the loss of profoundly important
12 || First Amendment rights, and (2) further humiliation in the sense that she will be unable to

13 | answer those who would slander or libel her, through the imposition of & gag order upon her.

14 || For all of these reasons, it is respectfully submitted that no gag order should issue as to her.

15| DATED: June 3, 2003 ALLRED, MAROKO & GOLDBERG
16
17 : ™ ‘
18 BY: ( Q //ifé@%&/
GLORIA ALLRED
19 Allomey for AMBLER FREY, a potential witness
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DECLARATION OF GLORIA ALLRED

I, GLORIA ALLRED, do hercby declarc and affirm:
1. 1 am an attorney at law licensed to practice before all of the Courts of the State of
Calitornia. [ am a partner in the law firm of Allred, Maroko & Goldberg, counsel for Amber
Frey, a potential witness in the People vs. Scotl Peterson criminal matter.
2. This declaration is made in opposition to the Court’s proposed imposition of a gag
order upon witnesses to cvents that are or may be relevant in the above-entitled matter. Amber
Frey opposes such an order as Lo her individually on the grounds that there is no showing that
she poscs a risk of depriving the defendant of a fair trial,
3. Amber Frey is a witness (o certain events that may be relevant to this case.
4. It is beyond dispute that this case is, and has been, the subject of intense media locus.
Becausc of her status as a potential trial witness, Ms. I'rey has herscll become the subject of
intense media focus. As sct forth hereinafter, she has not, however, conducted herself in any
way that could rcasonably be construcd as a threat 10 the defendant’s right (o a fair trial.
5. Ms. Frey has not accused the defendant of any crime, commented on the merits of the
case, or disclosed what her potential testimony might be. She has only gone before the media
on two occasions over a five month period. On both occasions, her conduct did nothing to
threaten the defendant’s ability to have a fuir trial.
6. Ms. Frey's first appearance at a press conference was on January 24, 2003, Prior 1o the
press conference, the press had reported from leaks by others that Ms. Frey had engaged in a
romantic relationship with the defendant while he was still marricd to one of the victims, Lac
Peterson. These reports placed Ms. rey in a false light, and were damaging to her reputation.
‘The press then sought Ms. Frey out and hounded her relentlessly. To put an end to the media
harassment and assaults on her reputation, she decided to make a stalcment of her own, She
therefore appcarcd, with police represcntatives present, before the media and aflirmed that she
had been involved in a romantic relationship with detendant Scott Peterson while he was stll

married to Laci Peterson, but that she had been told that he was not married. Ms. I'rey was

POAWPAGLOPTIRFroyihgoa. decl . 1. wed L
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hopelful that her response would end the untraths and harassment of her. This statement took
place before Ms. I'rey obtained counsel of her own.

7. Ms. Frey’s appearance in January did not diminish the interest of the press i her.

She has remained a {ocus of media and public attention ever since.

8. The level of scrutiny of her personal life, false and misleading statements about her,
and continued efforts by press to contact her became so intense that Ms. [rey engaged me to
act as her attorney and spokesperson. In doing so, Ms. Frey hoped to protect her own
remaining privacy and the integrity of her potential testimony, by having me address press
calls to make clear 1o the press that she would not discuss her testimony prior to testifying in a
court of law. In addition, she wished me to respond as her attomey where necessary to unfair
attacks on her reputation and to falsc statcments about her private life.

9. Ms. Frey appeared with me at a second press conference on May 19, 2003 to announce
my cngagement as her counsel. I was present on that occasion, when Ms. Frey gave a short
statement stating. intcr alia, as follows: “T don’t think its’ appropriate to talk about vahat might
be contained in my testimony prior to being called to the witness stand,” A true and correct
copy ol the wext of Ms. Frey’s statement is attached as Exhibit “A™ hereto.

6. Since then, Ms. Frey has not given interviews to the press. Without any gag order in
place, she has voluntarily not gone before the media.

10.  Unfortunately, however, the media continue to report rumors about Ms. lirey.

The press has. for cxample, reporied that “Amber may pose’ for Playboy magazine. (See
Lxhibit “B”). In addition, the press called me to follow up on rumors that Ms. Frey had been
convicted of a crime. [ told the reporter that such rumeors were false. Such accusations are
very upsetting and damaging to Ms. Frey.

11, Ms. I'rey is not an cycwilness 1o the murders in question, and is not a witness “for’” any
side despite what cither side may argue. She is a neutral witness cven if she may be called by
the prosecution. Shc does not accuse he delendant of murdering anvone. She is simply a

witness who would like to exercise fundamental rights of specech when she deems it necessary

to
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to do so.

12

N

Ms. Frey is expected 10 be a witness because she belicved that she might have
relevant information in a criminal investipation, and therefore voluntarily contacted the police
o provide that information to them. That act, and her other actions as outlined hercinabove,
do not justify the deprivation of Ms. Frey’s ability to respond to unjustified attacks on her in

the press.

I declare under penalty of perjury that the forcgoing is true and correct.

Fxecuted at Los Angeles, California on this .2 day ol June, 2003,

Cone 28 e

>
“GEORIA ALTRED
P
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Contact: Gloria Alired
323-653-6530

Statement of Amber Frey

I want to cxpress my sympathy to T.aci’s family. My heart goes out to them for the

terrible loss of their daughter and grandson.

T am grateful that Gloria Allred has agreed to represent me as my attorney.

This has been a painful and stressful time for me and 1 really appreciate her support.
1 expect that 1 will be asked to testity in this case, and T am prepared to do so.
1 don’t think it’s appropriate to talk about what might be contained in my testimony. prior

to my being called to the wituess stand.

Until that time [ just want to lead a normal life and regain my privacy.

1 hope that evervone will understand and respect my wishes.

May 19, 2003

EXHIBIT 4
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1 PROOF OF SERVICE

2| STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

3 I am employed in the County ol Los Angcles, Statc of California. I am over the age of
18 and not a party to the within action; my business address is: 6300 Wilshire Boulevard,

4 || Suitc 1500, Los Angeles, Califorma 90048.

On June 4, 2003, | served the [oregoing document deseribed as OPPOSITION OF

51 POTENTIAL WITNESS AMBER FREY TO PROPOSED IMPOSITION OF A GAG
ORDER UPON HER; DECLARATION OF GLORIA ALLRED on interested parties in
& §| this action

700 by placing truc copies thereof enclosed in sealed envelopes addressed as stated on the
attached mailing hisL:
3
[X] byplacing [ ] the ongmal [X ] a true copy thereol enclosed in sealed envelopes at Los
9 Angeles, California addresscd as [ollows:
10 District Attomey James Brazelton  Fax #; (209} 525-5910
Stamstaus County
11 800 11™ St
P O. Box 3488
12 Modesto, CA 95353
13 Mark Gerepos, Esq. Fax #: (213} 625-1600
GEREGOS & GEREGOS
14 350 S. Grand Ave., 39" Fl.
Los Angeles, CA 90071
15
[x] BY MAIL: Tcaused such envelope with postage thereon fully prepaid to be placed n
16 the Umted States mail at Los Angeles, California,
171 [ 1] BYPERSONAL SERVICE: Tcaused such envelope to be delivered by hand to the
addressee(s). :
18
[] BY OVERNIGUHT MAIXIL.: T caused such envelope lo be dehivered by Federul
19 Express overmghtl mail to addressec.

201 Ix ] BY FAX: by transmitting a true copy via facsimile transmission from telecopier
number (323) 653-1660 located at 6300 Wilshire Blvd., Ste. 1500. Los Angeles.
21 California 90048, to the following:

22 Exccuted on Junce 4, 2003 at Los Angeles, California.

230 [X] State T declurc under penalty of perjury under the laws of the State of California that
the above is true and correct.

[ Federal [ dcclare that [ am employed in the office of a membu ol the bar off this
25 Court at whosc dircction the service was made. '

28 || & \WPA\GTORIA L Freviopposition gaa . wpd 2

Junc 4, 2003

OPPOSITION OF POTENTIAL WITNESS AMBER FREY TO PROPOSED IMPOSITION OF A GAG ORDLR UPON TTER,
DECLARATION OF GLORIA ALILRED




