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SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF STANISLAUS
THE PEOPLE OF THE STATE OF Case No. 1056770
CALIFORNIA,
NOTICE OF MOTION AND MOTION
Plaintiff, : TO QUASH SUBPOENA;
MEMORANDUM OF POINTS AND
v§. AUTHORITIES IN SUPPORT OF SAME;
DECLARATION OF HOLLY PERA IN
SCOTT LEE PETERSON, SUPPORT OF SAME
Defendant | Hearing Date: July 9, 2003
Time: 8:30 am.
Place: Dept. 8

TO DEFENDANT AND HIS ATTORNEY OF RECORD: Please take notice that on
July 8, 2003 at 8:30 a.m., in Dept. 8, Stanislaus County Superior Court, 800 11™ Street, Modesto,
California, or as soon thereafter as may be heard, the City and County of San Francisco will and
hereby does move for an order quashing the subpoena duces tecum issued to the San Francisco

Police Department on or about May 30, 2003. The subpoena requested disclosure of the criminal

Motion o Quash, Case No. 1056770 .
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Investigation file in the homicide investigation of Evelyn Hernandez, and the testimony of

Inspector Holly Pera.
The grounds for the motion are that the file is confidential under California Evidence

Code Section 1040, that the subpoena is overbroad, and that other statutory privileges and the

constitutional right to privacy protect certain documents from disclosure.

Dated: June 19, 2003

DENNIS J. HERRERA

City Attomey

MARIAM MORLEY

Chief Attorney ~ Public Protection Unit
MARGARET W. BAUMGARTNER

Deputy City norncy

By:
e MARG ARTNER

Attomeys Def

Mortion to Quash. Case No. 1056770
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MEMORANDUM OF POINTS AND AUTHORITIES
INTRODUCTION

The San Francisco Police Department has an open and active homicide investigation
regarding the death of Evelyn Hernandez. Defendant Scott Lee Peterson, without any showing
that the information in that matter would be relevant to his defense, has subpoenaed the entire
investigarion file. Defendant’s subpoena should be quashed on the grounds that the information
requested is confidential under California Evidence Code Section 1040. The subpoena is also
overbroad and requests documents protected by other statutory provisions.

STATEMENT OF FACTS

On July 24, 2002, a citizen discovered a body in San Francisco Bay, at the Embarcadero,
near Folsom Street. (Pera Decl'r, {4.) After DNA testing, it was determined that the body was
that of Evelyn Hemnandez, a 24-year old woman who had disappeared three months previously
along with her five year old son. (Pera Decl'r§4.) Ms. Hernandez was eight months pregnant at
the ime of her disappearance. (Pera Decl’r § 4.)

The homicide investigation into Ms. Hernandez's death is open and active. (Pera Decl’r
{3.) The two San Francisco Police Department inspectors working on the matter are Inspector
Holly Pera and Inspector Joe Toomey. (Pera Decl’r{1.)

On May 30, 2003, defendant Scott Peterson served a subpoena on Inspector Péra,
requesting that she appear and produce “all records relating to the investigation of the
disappearance of Evelyn Hemandez, the finding of her body in the San Francisco Bay and the
autopsy report/coroner’s report relating 1o Evelyn Hernandez.” (Pera Decl'r Ex. Al)

All of the information in the file is confidential. None of these documents are subject to
disclosure. Therefore the court should quash the subpoena.

| ARGUMENT

There is no provision in the penal code that specifically applies wa third-party subpoena.
However, the California Code of Civil Procedure § 1985 provides for a tral subpoena for
witnesses. That section states that “a copy of an affidavit shall be served with a subpoena duces

tecum issued before trial, showing good cause for the production of the matters and things

3
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described in the subpoena, specifying the exact matters or things desired 1o be produced, setling

forth in full detail the materiality thereof to the issues involved in the case.” Section 1987.1
allows a party 1o move o quash and for the court to make any order “10 protect the parties [and]
wimesses . . . from the unreasonable or oppressive demands.”

Penal Code Section 1054.6, which governs discovery in criminal cases, acknowledges
that privileges that apply in civil case may also apply in criminal cases. It states that documents
need not be disclosed in a criminal matter if they are “privileged pursuant 1o an express statutory
provision or are privileged as provided by the Constitution of the United States.”

Here, defendant has failed to comply with the basic requirements of a subpoena in that
the declaration attached to the subpoena in this case requests the entire open homicide file for a
case in which defendant is noz a suspect. Defendant has not articulated any basis for believing
that the matters are related in any way, much less set forth “in full detail the materiality thereof
1o the issues involved.” He simply states that “identification of the actual perpetrators wil] serve
to exonerate Scott Lee Peterson.” Furthermore, the subpoena does not specify “the exact matters
or things desired to be produced,” rather, it demands the entire file. Thus, the subpoena should be
quashed as overbroad and burdensome.

Moreover, Evidence Code Section 1040 states “{a] public entity has a pnvilege to refuse
to disclose official information, and to prevent another from disclosing official information, if
the privilege is claimed by a person authorized by the public entity to do so.” This provision
makes confidential the entire conrents of an ongoing criminal investigation file. County of
Orange v. Superior Court of Orange County (Wu) (2000) 79 Cal. App.4™ 759, 764 [refusing to
disclose any of the contents of a three-year old homicide file on the basis that all of the
information in the file was protected by Evidence Code § 1040].)

For a criminal defendant to overcome the privilege set forth in Evidence Code § 1040, the
criminal defendant must show that the information requested is material to the defense. (See
People v. Garza (1995) 32 Cal. App 4™ 148, 153-54 [denying criminal defendant’s request to
disclose surveillance location under Evidence Code Section 1040].) “The test of materiality is

not simple relevance; it is whether non-disclosure might deprive defendant of his or her due

4
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process right to a fair trial.” (Id; citing People v. Walker (1991) 230 Cal.App.3d 230, 236.) In

Garza, the criminal defendant requested surveillance information, on the grounds that the
surveilling officer could not have seen the drug transaction at issue. The court refused, because
although relevant, the location was not “‘material” to the defense.

Here, revealing the information in the file could result in the perpetrator of the crime
avoiding detection. (Pera Decl'r §] 5-13.)  The defendant here has not made any showing
whatsoever regarding the materiality of the investigation to his defense, nor even set forth the
specific issue to which it is relevant.

Additionally, there are other specific documents contained in the file that are privileged
under other provisions of law. For example, some of the documents are criminal history
information that may not be disclosed to defendant or his counsel under California Penal Code
Section 13300. Other documents were obtained pursuant to a search warrant, and disclosure is

therefore limited by the court order. Other documents reveal private information, and would be

protected by the right to privacy.
CONCLUSION

For the foregoing reasons, the court should grant the motion to quash the subpoena in its

entirety.

Dated: June 19, 2003

DENNIS J. HERRERA
City Attorney

MARIAM MORLEY
Chief Attorney — Public Protection Unit
MARGARET W. BAUMGARTNER

Deputy City

Mortion to Quash, Case No. 1056779
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DENNIS ). HERRERA, staie Bar £139669

City Attomey

MARIAM MORLEY, swaw Bar 5 104732

Chief Attomey — Public Protection Unit
MARGARET W. BAUMGARTNER, St Bar # 151762
Deputy City Attorney

City Hall, Room 234

] Dr. Carlton B. Goodlen Place

San Francisco, California 94102

Telephone:  (415) 554-4658

Facsimile:  (415) 554-4763 -

E-Mail: margare!_baumgarter@sfgov.org

Anomeys for Subpoenaed Party

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF STANISLAUS
FLER &Y iy
THE PEOPLE OF THE STATE OF Case No. 1056770
CALIFORNIA, '
. DECLARATION OF HOLLY PERA IN
Plaintiff, SUPPORT OF MOTION TO QUASH
SUBPOENA DUCES TECUM
vs.
Hearing Datc: July 9, 2003
SCOTT LEE PETERSON,
Time: 8:30 am.
Dcfendant. Place: Dept. 8

1, Holly Pers, declare as follows:
1. I'am an Inspector with the Homicide Unit of the San Francisco Police Department. Inspector

Joe Toomey and I are assigned to the investigation into the death of Evelyn Hemandez. |
have personal knowledge of the facts contained herein, except for those facts stated on
information and belief, and as to those facts I believe them to be true. If called upon to

testify, I could and would testify competently hercto.

1
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2. Ireceived a subpoena duces tecum for the entire investigative filc of the death of Ms.

Hernandez. A copy of the subpoena is attached herero as Exhibit AL

. The homicide investigation into Ms. Hernandez's death is an open and active investigation.

- There are limited items of information regarding this case that are already public knowledge.

These include that Ms. Hernandez’s body was found by a citizen in San Francisco Bay, ncar
The Embarcadero and Foisom Strects; that she was identified only after DNA testing; that
she and her ﬁvc-yc;u old son had disappeared three months prior 1o her body being found,
and that she was eight months pregnant at the time of her disappearance. It also includes the

name of her boyfriend, the location where her wallet was foupd and general information as to

what the wallet contained.

. Revealing any additional items of information would interfere with this investigation. Any

leak of the non-public facts would make it morc difficult to identify the perpetrator.

- 1 do not believe that there is any information in the file that could link the death of Ms.

Hemandez with the death of Laci Peterson.

. This file contains various categories of documents. First, the file contains personal and

private informarion concemning the victim, including the autopsy report, lab workups and
photographs. Revealing any of these documents could interfere with this investigation.
Some of the information could possibly be known only to the perpetrator. If the information

is made public, the perpetrator could possibly avoid detection.

Second, the file contains criminal history information. I am informed and believe that state
law prohibits me from providing this information to another criminal defendant.
Furthermore, I do not believe that providing criminal history information regarding the

suspects in this matter would be relevant to the Peterson case.

. Third, the file contains personal records obtained by search warrant and subpoena. Pursuant

to the terms applicable 10 obtaining those documents, I cannot disclose them to a third party

for use in a case other than the one for which they were obtained.

—— ———

- ——— A —
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I || 10. Fourth, the file contains incident reports. Again, disclosing these documents could reveal

2 information that would allow the perpetrator to escape detection, or otherwise influence

3 witnesses in a manner that would interfere with the investigatioa.

4 || 11. Fifth, the file contains the Inspector’s Chronological Summary. This document would reveal

3 the investigatory techniques and leads. Disclosure of this information would interfere in the

6 investigation by allowing the perpetrator to delve into the mind of the investigating cfficer,

7 and possibly avoid detection.

8 |112. The file also contains witness statements. Revealing these statements, and who was

9 interviewed, could reveal our investigation strategy. Tt could also disclose information that
10 we have not released to the public. Also, contacting of witnesses could friphten the

11 witnesses from speaking to the police department.

12 {]13.1 cannot reveal additional specifics about the information in the file without compromising

15 the investigation.

14 1114, For the information obtained pursuant to search warrants and subpoenas, those items are
15 disclosed only for the purpose of the investigation for which they are provided. |
16 |[15. 1 will be out of the office from June 19, 2003 until June 30, 2003.

17 1 declare under the penalty of perjury under the laws of the State of California that the

18 || foregoing is true and correct.

20 DATED: June /£, 2003 _
2 Sapte s HUL Dup

22 Inspector Holly Pera
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® " SUPERIOR COURT OF CALIFORNIA. COUNTY OF STANISLAUS
. |
10 || THE FEOPLE QF THE STATE OF : Casc Na.: 1056770
11 || CALIFORNIA, ¢ EXPARTE ORDER SHORTENING TDME|
o * FOR FRODUCTION PURSUANT TO
3, 2| Plaiotiff, - BUBPOENA DUCES TECUM
< I .
A : )
12 13 va. > Duata: hunn 6, 2003
; & g © Time: 2:30 a.m.
= 33% 14| SCOTTLEE PETERSON, : Deps. B
o " = .
Ez gze )
a : g = 15 Defendagu,
3z 16
17
13 Application having been made by defenaam SCOTT LEE PETERSON., with proo?
]
19 haviny boun mada 1o the satisfaction of the Court, and good cawse appearing therefor,
2| T IS ORDERED, that 5o applicstion of defandant SCOTT LEE PETERSON, for an ex
21
parw order shorteing Ume for produstion puresant to Subpoena Duces Teoup i3 granied and
2 ‘
23 the tme for praduction is shorteacd ao that production i ordered in cawrt oo Jume 6,2003, a1

24 |18:302.m., in Departmen: 3.

z5
26 (i Dated: Muy 29, 2003 %
- | e of the Supenor Court
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Dtz: May 29, 2003
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(| exonerate SCOTT LPE PETERSON,

23 !

| : .
:§1987 apd any olner tme limytarions be waived and that the count ener productios in a sharier

b
i
T

£235-575-3240 TC:5TEY
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L Kirk W. McAllister, derjare: I
' 1

1. {am an acuve mamber of the Stare Bar of Califormua and e an Twomey duly licensed

io pracoce beforn all courts in We State of California ] am 3 lawyer in the law frm of Medllig=r
& MeAllisws, Inc., and an aturmey of record for defendagt SCOTT LEE PETERSON.
2. Tmake thiy declarazion in support of defendant PETERSONs pplicaion for ex pzre (

otder shorteming ume bt production af documean puswant t Sabpoena Duces Tocam, ,'

3. The informemion souph: in the Sabpoens Duces Teousn directly ralaes 10 idenbiying
the acusl perperamt©s o the ddurtion md killing of Laci Petersen ¥ her unbom son. Obminmy
the (tems roquested in thus Subpoena Duces Tecum is evnical and QECEIETY D the defense of
defendamt SCOTT LEE PETERSON becauss demifeaion of the actual perpetraters will serve 1o

4 Time is of the essénce in identifying the acrual PerpeTatomn n the kllmp of Lac
Pelenion and ber unbom son, Iast errical cvidence bo dostreymd waitig for the stanmary tige

|

limnir,

5. It is Gartser believed thar the acow) perpetaion are gow gnoreat tha: the deicase
igvestigation is aware of teir invalvernent in this cTuBe, bul they may soon become oware of thys |
fact 2nd avtempi 1o concmal ot desmroy evidepee entical ko the case.

6. & is thereby roquomed that tho sRAnOTY tme provisicru of Cade of Gvﬁ Procederc

Gme.  Specifically, It la raquestad fast time bo shortened so i te roquedtad iafarmation be

produced in coust by peranngl EPpearance on Priday, June 6, 2007, at §:10 LI, in Depureoient 8.

it
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PROOF O VICE

I, Amelia C. Wong, declare as follows:

I am a citizen of the United States, over the age of eighteen years and not a party to the
within entitled action. Iam employed at the City Attorney’s Office of San Francisco, Ciry Hall,
1 Dr. Carlton B. Goodlett Place, Suite 234, San Francisco, CA 94102-4682.

On June 19, 2003, I served the attached:

NOTICE OF MOTION AND MOTION TO QUASH; MEMORANDUM OF POINTS
AND AUTHORITIES IN SUPPORT OF SAME

on the mterested partics‘in said action, by placing a true copy thereof in sealed envelope(s)
addressed as follows:

Kirk W. McAllister, Esq.
McAllister & McAllister
1012 — 11* Street, Suite 100
Modesto, CA 95354

and served the named document in the manner indicated below:

X BY MAIL: I caused wue and correct copies of the above documents, by following ordinary business
practices, 10 be placed and sealed in envelope(s) addressed 10 the addressee(s). at the City Attorney's Office
of San Francisco, City Hall, 1 Dr. Carlton B. Goodlett Place, Suite 234, San Francisco, CA 94102-4682, for
collection and mailing with the United States Postal Service, and in the ordinary course of business.
correspondence placed for collection on a particular day is deposited with the United States Postal Service

that same day.

[[] BYPERSONAL SERVICE: Icaused true and correct copies of the above documents to be placed
and sealed in envelope(s) addresscd to the addressee(s) and 1 caused such envelope(s) 1o be delivered by

hand on the office(s) of the addressee(s).
[J BY EXPRESS SERVICES OVERNITE: I caused true and correct copies of the above

documents to be placed and sealed in envelope(s) addressed to the addressee(s) and I caused such
envelope(s) to be delivered to EXPRESS SERVICES OVERNITE for overnight courier service to the

office(s) of the addressee(s).

l:] BY FACSIMILE: 1 caused a copy(ies) of such document(s) 1o be transmitted via facsimile machinc.
The fax number of the machine from which the document was wansmitted wasFax #'. The fax number(s) of
the machine(s) to which the document(s) were ransmitted are listed above, The fax ransmission was
reported as complete and without error. I caused the ransmitting facsimile machine to print a transmission
record of the ransmission, a copy of which is attached to this declaration.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed June 19, 2003, a1t San Francisco, California.

ﬁ by s [Uf\,:

AMELIA C. WONG OL
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